IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.479 OF 2018

DISTRICT : MUMBAI

Shri Harish M. Baijjal. )
Age : 56 Yrs., Superintendent of Police, )
State Human Rights Commission, Mumbai)
and residing at 55, A/2, 1st Floor, Room )
No.1, Railway Police Officers Quarters, )
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).
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Through Additional Chief Secretary,
Home Department, Mantralaya,
Mumbai — 400 032.

2. Director General of Police.
M.S, having office at Old Council )
Hall, Colaba, Mumbai. )...Respondents

Mr. M.D. Lonkar, Advocate for Applicant.
Mrs. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J

DATE : 01.10.2019
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JUDGMENT

1. The Applicant has challenged the communications dated
09.03.2012 and 02.12.2017 i1ssued by Respondent No.2 - Director
General of Police for taking adverse entry in the confidential service
report invoking jurisdiction of this Tribunal under Section 19 of the

Administrative Tribunals Act, 1985.

2. Shortly stated facts giving rise to this application are as under:-

The Applicant has joined Police Service as Deputy
Superintendent of Police in the year 1993 and during the course of
tenure, promoted to the post of Deputy Commissioner of Police. He
was nominated in IPS cadre in 2014. At the time of incident, he was
serving as Deputy Director, Detective Training School, Nashik. The
incident giving rise to the impugned communications dated
09.03.2012 and 02.12.2017 arose on 25.02.2012. That day, there
was all India work meet at Maharashtra Police Academy, Nashik,
which was attended by Respondent No.2 - Director General of Police
(Shri Subramaniam), the then Hon’ble Home Minister for State of
Maharashtra amongst others. The function was held in the premises
of academy. The Applicant has also attended the function. He
contends that in the function, he could not meet Director General of
Police personally and could not salute as a mark of respect. However,
he explained the circumstances, as to why he could not show respect
in the form of salute and personal meeting which would be explained
during the course of discussion. However, to his surprise, he had
received communication dated 09.03.2012 from Respondent No.2
stating that he failed to remain present in the function though
imperative and secondly, failed to meet Director General of Police
personally and to salute him and the said conduct of the Applicant
amounts to indiscipline, unbecoming of a senior Police Officer and

note of the same is taken in his Confidential Service Report. The
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Applicant had made representation making it clear that he was very
much present in the function held on 25.02.2012, but did not get an
opportunity to meet Director General of Police in person and to
render salute and maintained that he was very much standing in the
line-up where other senior Officers also stood erect and saluted him
as per custom/practice in the Police Department. He, therefore,
denied to have indulged in any kind of misconduct or indiscipline.
After his representation, the Respondent No.2 admits about his
presence in the function, but maintained its stand that the Applicant
failed to meet Director General of Police in person and to render
salute and this amounts to indiscipline, and therefore, the entry to
that effect is taken in Confidential Service Record which is challenged

by the Applicant in the present O.A.

3. Here, it would be appropriate to see the communication made in

between the Applicant and Respondents about the matter in issue.

Date Substance

09.03.2012 Dr. B.K. Upadhyay, the then Special
Inspector General of Police (Estt.) issued
communication to the Applicant stating that
he was absent in the function held on
25.02.2012 though it was imperative on his
part to remain present and secondly, failed to
meet DIG personally and to render salute
which amounts to indiscipline, and therefore,
entry is taken in Confidential Report with
warning that he should be careful in future.

26.03.2012 Applicant has made representation to
Respondent No.2 with copy to Respondent

No.l stating that “Raim 24.2.2092 =t FwH@ 9.4
aiEEl AER AERIE Weltd Hsdn mome demedee 3ulee
fimr-aidt  smEEEn Fuen IS IEEEE A FAREs TEgH
R HT@Ea Jaeame, HEE iR IS RIS Set. Al
TgFsl U ERIEFREA e, =R b s TeERla Adt adtw
e @ 3RcE atnd sttt sufem s, el R At
Froeltor @ sawaEl snewrea: #, st siteld @as, diEta a3
Feldlems, dammdl uomied 3mdids w2 o=l oF R
UEtedFaR oAaAed F jgall Ao WA R Gield AERIAES,



04.07.2012

12.07.2012

23.07.2012

30.07.2012
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HERTE TN, T 3R 31 Tt st avetel B, e 3 frdl s
o et . AL JFH T HEAGAL AL WelkA Fgraaes gl
A AR AGA @A WA T MK SR WA S, A WA AFRARAD

TG FRIGAH I GO I JUTRIA 1A, D 30! B
IREEE e Saat A, A EEA aed. THD AR actE
HEAY JNTEIR AT S0 el Wham! slie a9 5 0

Dr. B.K. Upadhyay, Special Inspector General
of Police (Estt.) rejected the representation
made by the Applicant to expunge the
adverse entry which was communicated to
him by letter dated 09.03.2012.

Being aggrieved by communication dated
04.07.2012, the Applicant had filed appeal
before Respondent No.1 explaining the
situation and requested to expunge the
remark. He has further pointed out in the
appeal that he was very much present in the
function and necessarily victimized out of
prejudice against him.

Dr. B.K. Upadhyay, Special Inspector General
of Police communicated the Applicant that
the contents of his earlier letter dated
09.03.2012 showing his absence only is
deleted. The contents of letter dated
23.07.2012 is as follows :

Heriftm e sEsa oelivam A3 @, ot gfiw dem 2 &
/0R/R09% Toh el A HRAE QiR sde Aol
ARG AHEHEA 3URd o Agcdraed adpden qaeEEad: @i
= TNGENE 3Egaictid BacEEd a1 PRIedrE  SAoHed, .
0R/03/309R T JHAM.UAGI Al BBATA I Bl N JEEME
sft. gl Ao wish =iia dealidit, B, 03/019/2092 0 31210 THERL
IRra adEEad iz 7 FRwEd daem fieidm eeiyds far

TH TR [8.0%/03/2092 =N 3ten. wIEltE ‘o udmdiEmR™
et 3u daes FEUE A FIdSR Aatg FTARHE 3uRera A0

AT . AAd,” Bl Holdpy bige! EIHvaE Aa AR,

Applicant again made representation to
Respondent No.2 to expunge remark
communicated to him by letter dated
09.03.2012 about alleged indiscipline for not
meeting DGP in person and not rendering
salute to him.
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14.08.2012 Respondent No.1 — Govt. of Maharashtra took
cognizance of the appeal/representation
made by the Applicant and called for remarks
from Respondent No.2 — DGP.

09.01.2014 Respondent No.2  submitted  Parawise
remarks to Respondent No.1 and maintained
that, though the Applicant was present in the
function, he did not meet DGP personally and
failed to render salute which amounts to

indiscipline.

02.12.2017 Respondent  No.1 -  Government  of
Maharashtra by communication dated
02.12.2017 rejected the

representation/appeal made by the Applicant
which is challenged in the present O.A.

4. At this juncture, it would be apposite to see the contents of
communication dated 09.03.2012, which is as follows :-
Tt ¥t

FARRIE, Ul s, anfdes A f&.29/02/2092 Aot suctam fEa s wd=
RAesrere FARAE! Rash dielita Agmaes, #AgRTE, 59, HTE 3 TR AARHH i gid.

2. I8 umete fuiea 30 AT FFUR INUWE EIRGH Aelg, FHHAIA ulAA g9
3@ B, add, FRIE, WA aotte gazien IuiRaEet = dz aga e furerar
wﬁﬁmemamﬁm&ﬂam@gamﬁaé@aaﬁmﬁmmﬁﬁm&mmm@
s AMUebgE ad i e sctel Al diela sermeRn ratia semde stusarsn
el Jeftzrs aoitaan afves sifiem-am smsr Fefieda S T SR sieteET 30z,

) aRaa, mméﬁtﬁwaﬁm&m&ﬁaﬁmaﬁmﬁa st geend Ad 3G,
Mﬁ:@ﬂaa{enumgaﬂqﬂavmm‘eﬁ ATt 3O Ay wfg .

D. Shri M.D. Lonkar, learned Advocate for the Applicant has
pointed out that admittedly, the Applicant was present in function
held on 25.02.2012, but the Respondent NO.2 without ascertaining
the factual position had issued impugned order dated 09.03.2012
stating that he was not at all present in the function and also failed to
meet DIG personally and to render salute to him and it shows bias
approach of Respondent No.2 in view of order passed by Hon’ble High
Court in Writ Petition No.7960/2011 (Harish Baijal Vs. State of
Maharashtra) decided on 21.10.2011 arising from the transfer of the

Applicant while he was serving at Thane. The learned Advocate for
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the Applicant further pointed out that when upon the representation
made by the Applicant, his presence was seen and established by the
documents tendered by the Applicant, that time itself, the
communication dated 09.03.2012 ought to have been recalled but for
the decision of Hon’ble High Court in Writ Petition No.7960/2011, the
DGP had nurtured grudge against the Applicant and declined to
withdraw the communication dated 09.03.2012. He further submits
that the Applicant could not meet DGP personally in a function as
explained in the reply/representation made to DGP and there was no
intentional omission for not rendering salute to DGP. He, therefore,
submits that the impugned communication is not sustainable in law
and the career of senior IPS Police Officer cannot be put in jeopardy
by taking entry in Confidential Service Record without examining it

objectively in transparent and impartial manner.

6. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer
submits that, though the Applicant was found present in the function,
admittedly, he did not meet DGP personally and failed to render
salute as a mark of respect as per protocol, and therefore, the
challenge to the communications dated 09.03.2012 and 02.12.2017 is

without substance,

7. Now turning to the pleadings in Para No.6.3 of O.A, the
Applicant has made following categorical and specific pleading
explaining the situation as to why he could not meet DGP in person,

which is as follows ;-

“6.3  The Petitioner states that after having received the aforesaid
memo, the Petitioner specifically pointed out in his representation
that on the day of the function on 25.02.2012, the Petitioner was
present personally during the whole function. The Petitioner also
referred to the photographs as well as CD in which the entire video
shooting was recorded. The Petitioner in fact enclosed the video CD
as well as the photographs of the function held at Maharashtra Police
Academy on 25.02.2012. The Petitioner therefore contended that the
Hon’ble DGP was with the Hon’ble Home Minister and the other high



.
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officials, it was improper and unfair on the part of the Petitioner to
disturb the Honble DGP. In view of the busy schedule and
occupation of the Hon’ble DGP, the Petitioner did not get an
opportunity to personally meet the Hon’ble DGP and render salute,
but he was very must standing in the line-up where other senior
officers also stood erect and saluted him; as is the custom in the
police department. The Petitioner therefore contended that he has
not committed any misconduct of any nature whatsoever. The
Petitioner therefore requested the Respondent No.2 not to enter the
aforesaid adverse entry into his Annual Confidential Report.”

8. Whereas, the Respondent No.l1 did not counter this pleading
and all that stated that it is the Respondent No.2 who i1s competent

authority to comment on the pleadings raised in Para No.6.3.

0. Whereas, the reply of Respondent No.2 to Para No.6.3 1s as

follows :-

“With reference to contents of paragraph Nos.6.3 and 6.4, | say as
follows : As clarified above, while dealing the para no.6.2 of the O.A,
suitable letter has been already issued after due consideration on
23.07.2012. However, the other observations have been kept as such
of this office letter dated 09.03.2012, as it is humble submission of
this office that it cannot be accepted by any stretch of imagination
that the applicant could not get an opportunity to pay respect to the
them D.G.P. by saluting or meeting him during the course of the said
Meet. Hence, the observation made in the letter dated 09.03.2012
with that regard are just, proper in all respect.”

10. As such, despite specific pleadings of the Applicant in Para
No.6.3 that “because of busy schedule and occupation of DGP, he did
not get any opportunity to personally meet him and to render salute,
but he was very much standing in the line-up of other senior Officers
also stood erect and saluted him, as is the custom of Police
Department, and therefore, he thought it improper on his part to
disturb DGP”, there is no counter to deny these specific pleadings
made by the Applicant. It being pleadings relating to factual aspect, it
ought to have been dealt with by the Respondent in the manner they
want to throw light on the factual aspect. Sulffice to say, there is no

specific denial to the pleadings made in Para 6.3 of O.A. As per Order
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8 Rule 5 Sub-Rule 1 of Civil Procedure Code, every allegation of fact in
the plaint, if not denied specifically or by necessary implication or
stated not to be admitted in the pleadings of the Defendant shall be
taken to be admitted except as against the person under disability.
Besides, as per Rule 12 of Central Administrative Tribunal (Procedure)
Rules, 1987, Rule 12(1) in reply, the Respondents shall specifically
admit or deny or explain the facts stated by the Applicant in his
application and may also state such additional fact, as may be found
necessary for the just decision of the case. However, in the present
case, there is no such specific denial to the pleadings made in Para
No.6.3 of O.A. Apart, the explanation given by the Applicant as to

why he could not meet DGP is quite reasonable.

11. Needless to mention that the Confidential Report of Government
servant is very crucial and the authority, who is entrusted with
writing Confidential Reports needs to act fairly and objectively while
writing C.Rs. The purpose of writing C.Rs is primarily to forewarn the
employee to mend his ways and to improve performance. The C.Rs
are thus maintained to assess the suitability of concerned
Government servant for promotion, etc. and it has potential for
shaping future career of the employee. Suffice to say, it therefore
needs fairness, justness and objectivity while making entries in C.Rs.
Needless to mention, the judicial intervention is permissible albeit
imperative where the impugned action of taking entries in C.Rs

suffers from vice of arbitrariness, unreasonableness or malice.

12, Turning to the facts of the case, the Applicant has categorically
explained the situation as to how and why he could not meet DGP so
as to render salute to him. There was public function organized by
Academy attended by the then Hon’ble Home Minister and other
dignitaries. The Applicant has categorically stated that the official in-
charge of the function and looking after the said arrangement of

guests asked him to seat in 4t row. He further states that after the
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function was over, the DGP was seated along with Hon’ble Home
Minister in Shamiyana, and therefore, did not think it appropriate to
go there. After departure of Hon’ble Home Minister, immediately the
DGP also left the function. He, therefore, states that in view of this
situation, he could not meet DGP and to render the salute as a mark
of respect. Whereas, the Respondents sought to contend that the
Applicant ought to have met DGP and it was imperative on his part to
meet him and to render salute and the contention of the Applicant

that he could not met the DGP is untenable.

13. Thus, in the present matter, the omission on the part of
Applicant not to meet DGP and to render salute as a mark of respect
is said to be amounting to indiscipline and entry to that effect was
sought to be taken in C.Rs. of the Applicant. As such, this is not a
case where the Applicant did any overt act so as to construe it as
indiscipline but what is construed as indiscipline is omission to meet
DGP personally and to salute him. One should not forget that it was
public function attended by dignitaries as well as other Officials and
the Applicant has already explained the circumstances existed on the
day of function. Besides in Para No.6.3, he has made a specific
pleading that he was very much standing in the line-up where other
senior Officials also stood erect and saluted him as is the
custom/protocol in the Police Department. It is only non-meeting of
DGP personally and to render salute is treated as act of indiscipline.
In my considered opinion, the explanation given by the Applicant is
just and reasonable for not meeting the DGP in person and to render

salute to him.

14. As stated above, earlier, by communication dated 09.03.2012,
the Applicant was informed that he was not at all present in the
function which itself shows that the communication dated 09.03.2012
was issued in cavalier manner without ascertaining the factual

aspect. The Respondent No.2 ought to have first ascertained, the
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factual aspect before issuance of any such communication casting
aspersion on the conuct of the Applicant. Surprisingly, when the
Applicant by representation dated 26.03.2012 pointed out his
presence which was evident from the photograph, etc., that time also,
the Respondent No.2 instead of recalling communication dated
09.03.2012 only deleted portion from communication dated
09.03.2012 about the absence of the Applicant. As such, it is pointer
of pre-determine view of the DGP perhaps due to bias nurtured
against the Applicant in view of the observation made by the Hon’ble
High Court against the DGP in the matter of transfer filed by none
other than the Applicant.

15. In 2011, the Applicant was transferred while he was serving as
Superintendent of Police, Anti-Corruption Bureau, Nashik. The
Tribunal dismissed the O.A. filed by the Applicant and the matter was
taken up before the Hon’ble High Court in Writ Petition
No.7060/2011. The Hon’ble High Court allowed the said Writ
Petition and the impugned transfer order was quashed. In Para

No.20, the Hon’ble High Court held as follows :-

“20. Hence, this petition succeeds partly. The impugned order passed
by the Tribunal in Original Application No.556 of 2011 is hereby
quashed and set aside. However, it is directed that the petitioner will
continue as DCP, Thane till 31/12/2011 and he will be issued a fresh
order appointing him as the Deputy Director, Detective Training
Institute at Nasik with effect from 1/1/2012 and the said posting order
shall be issued to him on or before 31/12/2011. We make it clear that
none of the complaints that were relied upon in the impugned order by
the Tribunal shall form part of the petitioner's service record unless the
said complaints are enguired into by the SLPCA, to be headed by a
retired Judge of this Court and Mr. K.S. Subramanian - the present DGP
shall not be a member of the said authority.”

16. Thus, at the time of decision of Writ Petition, Shri
Subramaniam was DGP and in terms of order passed by Hon’ble High
Court in Writ Petition filed by the Applicant, he was precluded from
being Member of the Committee to be headed by retired Judge of
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Hon’ble High Court to enquire into the complaints relied by the
Government in support of transfer order. The Writ Petition was
decided on 21.10.2011. Whereas, the incident giving rise to this
present O.A. occurred on 25.02.2012, when Shri Subramaniam was
DGP. As such, it seems that the then DGP had nurtured some bias
against the Applicant and the impugned communication has been
made due to prejudice. As such, despite explaining situation as to
why the Applicant could not meet DGP and to render him salute
without considering factual aspect, the impugned communication has
been issued in colourable exercise of powers, Omission to meet DGP
personally and to render salute as a protocol is explained by the

Applicant and explanation is quite reasonable.

17. The necessary corollary of aforesaid discussion leads me to
conclude that the action of taking adverse entry in Service Book of the
Applicant by communications dated 09.03.2012 and 02.12.2017 is
unsustainable in law and the same is liable to be quashed. Hence,

the following order.

ORDER

(A)  The Original Application is allowed.
(B) The impugned communications dated 09.03.2012 and
02.12.2017 are quashed and set aside.

(C) No order as to costs. .
Sd/-
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 01.10.2019
Dictation taken by :
S. K. Wamanse.
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